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A claimof ineffective assistance of counsel does not constitute
an exception to the 180-day statutory limt for the filing of a
nmotion to reopen to rescind an in absentia order of deportation
under section 242B(c)(3)(A) of the Inmgration and Nationality Act,
8 US . C 8§ 1252b(c)(3)(A (1994), on the basis of exceptional
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Nancy A. Fellom Esquire, San Francisco, California, for the
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James S. Stolley, Jr., Assistant District Counsel, for the
I mmigration and Naturalization Service

Before: Board En Banc: VACCA, HEILMAN, HOLMES, HURW TZ, FILPPU,
COLE, MATHON, JONES, and GRANT, Board Menbers. Concurring
and Dissenting Opinions: ROSENBERG, Board Menber;
GUENDELSBERGER, Board Menber. Di ssenting Opinions:
SCHM DT, Chairman; VILLAGELIU, Board Menber.

MATHON, Board Member:

In a decision dated Septenber 14, 1995, an Inmigration Judge
ordered the respondent deported in absentia after he failed to
appear for his schedul ed hearing. On Septenber 26, 1995, the
respondent filed a notion to reopen, which was denied by the
| mmi gration Judge. The Board affirmed the Inmmgration Judge’s
decision on April 30, 1996, and on Septenber 30, 1996, the
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respondent filed this notion to reopen with the Board. The notion
wi Il be denied.

. PROCEDURAL HI STORY

The record reflects that the respondent and his first attorney
appeared at a hearing before the Inmgration Judge on January 31,
1995. He conceded deportability on the charge under section
241(a)(1)(D)(i) of the Immigration and Nationality Act, 8 US.C
§ 1251(a)(1) (D) (i) (1994), but denied the remaini ng charges agai nst
him The continued hearing was originally set for Cctober 10, 1995,
and the respondent’s attorney was personally served with the notice
of hearing in court. However, the hearing was | ater reschedul ed for
Septenber 14, 1995. Notice of the reschedul ed hearing was sent to
the respondent’s attorney of record by certified mail, and the
signed certified mail receipt is included in the record. However,
neither the respondent nor his attorney appeared for the Septenber
14, 1995, hearing, and the I mgration Judge ordered the respondent
deported in absentia pursuant to section 242B(c)(3) of the Act, 8
U S C 8§ 1252b(c) (1994).

On Septenber 26, 1995, the respondent, through the sane attorney,
filed a notion to reopen requesting rescission of the in absentia
deportation order under section 242B(c)(3)(B) of the Act, alleging
that neither he nor his attorney received notice of the reschedul ed
heari ng. On Novenber 27, 1995, the Inmigration Judge denied the
notion after deternining that sufficient notice had been provided to
counsel in accordance with section 242B(a)(2) of the Act. See also
8 CFR 8 292.5(a) (1995) (providing that notice to counsel
constitutes notice to the alien). The respondent tinely
appeal ed the I'mmgration Judge’s decision, reiterating his |ack of
notice claim On April 30, 1996, the Board dismssed the
respondent’s appeal .!

On Septenber 30, 1996, the respondent, through new counsel, filed
a nmotion to reopen with the Board. He now contends that his
original failure to appear was due to “exceptional circunstances”

1 The decision was affirned with regard to the issue of |ack of
notice. However, we rejected that part of the Inmm gration Judge' s
deci sion which required the respondent to denonstrate prima facie
eligibility for relief
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under section 242B(c)(3)(A) of the Act.2 The respondent concedes
that the tine limt for filing a notion seeking rescission of an in
absenti a deportation order on such a basis has expired. However, he
contends that the time bar should not apply in this case, given the
fact that the failure to tinely file was due to the ineffective
assi stance of his former attorney. Specifically, he argues that due
to his former attorney’s lack of familiarity with inmgration |aw,
she failed to recognize the potential “exceptional circunstances”
claimwithin the statutory tinme limt for such notions.

I'1. | SSUE PRESENTED

The issue before the Board is whether a claim of ineffective
assi stance of counsel constitutes an exception to the 180-day tine
[imt under section 242B(c)(3)(A) of the Act.

I11. APPLI CABLE LAW

Section 242B(c)(3) of the Act provides for the rescission of a
deportation order entered in absentia under section 242B(c)(1l) as
fol | ows:

RESCI SSI ON OF ORDER. -- Such an order may be rescinded
only --

(A) upon a notion to reopen filed within 180 days after
the date of the order of deportation if the alien
denonstrates that the failure to appear was because of
exceptional circunstances (as defined in subsection

(f)(2)), or

(B) upon a notion to reopen filed at any tinme if the
alien denonstrates that the alien did not receive notice
in accordance with subsection (a)(2) or the alien

2 gpecifically, the respondent clains that his attorney’s failure
to provide himwith notice of the hearing constituted ineffective
assi stance of counsel. Mbst of the respondent’s notion is devoted
to discussing whether the attorney’'s failure to notify the
respondent can be consi dered an “excepti onal circunstance” excusing
his failure to appear. However, due to our disposition in this
case, we do not reach the substance of the respondent’s notion

3
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denonstrates that the alien was in Federal or State
custody and did not appear through no fault of the
alien.

Section 242B(c)(3) of the Act.

The use of the term “only” makes this the exclusive nethod for
rescinding an in absentia deportation order entered pursuant to
section 242B(c) of the Act. See Matter of Gonzal ez-Lopez, 20 I &N
Dec. 644, 646 (BI A 1993).

I'V. ANALYSI S

Section 242B(c)(3)(A) of the Act expressly requires that a notion
to reopen based on exceptional circunstances be filed within 180
days of the in absentia order. The record in this case reflects
that the order of deportation was entered on Septenber 14, 1995
The respondent did not file his current notion until Septenber 30,
1996, well beyond the 180 days allotted by the statute. Therefore,
we find that the respondent is statutorily barred from rescinding
the deportation order under section 242B(c)(3)(A).3

The respondent concedes that the tine l[imt for filing a notion to
reopen to rescind based upon exceptional circunstances has el apsed.
However, he essentially urges us to create an exception to the 180-
day rule, where the failure totinely file a notion to reopen i s due
to ineffective assistance of counsel. W decline to do so.

It iswell settled that the | anguage of the statute is the starting
poi nt of statutory construction. See INS v. Cardoza-Fonseca, 480
U S. 421, 431 (1987). The plain neaning of the words used in the
statute as a whole has been held to be the paranount index of

congressional intent. 1d. at 431; Matter of WF-, InterimDecision
3288, at 6 (BI A 1996). Moreover, it is assuned that the legislative
pur pose i s expressed by the ordi nary neani ng of the words used. INS

v. Phinpathya, 464 U S. 183, 189 (1984); see also Matter of Shaar
Interim Decision 3290 (BIA 1996), aff'd, 141 F.3d 953 (9th Cr.
1998).

3 W acknow edge that the respondent’s notion to reopen is tinmely
under the regulations at 8 CF. R § 3.2 (1997), but we note that the
i ssue of timeliness of the nmotion is governed by section 242B of the
Act and not by the general regul ations regarding notions found at 8
C.F.R 88 3.2, 3.23, and 242.22 (1997).

4
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The | anguage of section 242B(c)(3)(A) regarding the time limt
within which a notion to reopen nmust be filed is clear on its face
and unanbi guous. It provides that an in absentia deportation order
entered pursuant to section 242B(c) may be rescinded “only upon a
notion to reopen filed within 180 days after the date of the order
of deportation if the alien denonstrates that the failure to appear
was because of exceptional circunstances.” Section 242B(c)(3)(A) of
the Act (enphasis added). The statute contains no exceptions to
this tine bar. Where the statutory | anguage is clear, “that is the
end of the matter” and we “nust give effect to the unanbi guously
expressed intent of Congress.” Chevron, US. A, Inc. v. Natura
Resources Defense Council, Inc., 467 U. S. 837, 843 (1984); see also
Matter of WF-, supra, at 5-6. Accordingly, we are bound to uphold
and apply the plain neaning of the statute as witten. Had Congress
i ntended to provide for an exception to the 180-day tine limt based
on the ineffective assistance of counsel, it could have done so.

This conclusion is consistent with the overall statutory schene of
section 242B of the Act. Section 242B was added to the Act by
section 545(a) of the Inmmgration Act of 1990, Pub. L. No. 101-649,
104 Stat. 4978, 5061-65 (enacted Nov. 29, 1990). See qgenerally
Matter of Gonzal ez-Lopez, supra. It was enacted to provide stricter
and nore conprehensive deportation procedures, particularly for in
absentia hearings, to ensure that proceedings are brought to a
conclusion with meani ngful consequences. See Matter of Gijalva
InterimbDecision 3246, at 7 (BI A 1995); Matter of Villalba, Interim
Deci sion 3310, at 5 n.2 (BIA 1997); 136 Cong. Rec. S17,109 (daily
ed. Cct. 26, 1990); 136 Cong. Rec. H8630 (daily ed. Cct. 2, 1990).
The 180-day tine limt reflects congressional intent to bring
finality to in absentia deportation proceedings.

Therefore, given that the statute is explicit in its requirenent
that a notion to reopen based on exceptional circunstances nust be
filed within 180 days of the in absentia order, and considering the
| egi slative history of section 242B of the Act, we conclude that a
claimof ineffective assistance of counsel is not an exception to
the 180-day tine limt inmposed by section 242B(c)(3)(A) of the Act.

V. CONCLUSI ON

Accordingly, we find the respondent is statutorily barred from
rescinding the order of deportation based on “exceptional
ci rcunmstances” pursuant to section 242B(c)(3)(A) of the Act,
regardl ess of whether he can denonstrate that his failure to tinely
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file the notion is attributable to ineffective assistance of
counsel . *

ORDER:  The respondent’s notion to reopen i s denied.

Vi ce Chai rman Mary Maguire Dunne and Board Menber Lori L. Scial abba

did not participate in the decision in this case.

CONCURRI NG AND DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

I concur in part and dissent in part.

Qur obligation to enforce the terns of section 242B of the
I mmigration and Nationality Act, 8 U S. C. 8§ 1252b (1994), does not
require us to enforce section 242B and its subsections narrowy and
restrictively, and it does not preclude us from enforcing section
242B in its entirety, and consistently with the United States
Constitution, guided by fairness and conpassion. To the contrary,
| agree with the majority that we are bound to uphold the statute as
witten. | cannot agree, however, that the majority’s readi ng and
interpretation of section 242Bis true to the ternms of the statute,
consonant with constitutional due process protections, or consistent
wi th agency precedent and authority.

The respondent in this case was represented by counsel and was
present in court on January 31, 1995, with his attorney. The
| mmi gration Judge conti nued the hearing and set October 10, 1995, as
the next date on which the respondent was to appear before the
I mmigration Court. Then, sonethi ng happened that the respondent had
no reason to anticipate: 3 months later, on April 27, 1995, the
Immigration Court sent a notice by certified mil to the
respondent’s attorney, rescheduling the hearing from October 10
1995, to Septenmber 14, 1995. The respondent never received any
notification that his continued hearing date had been cancel ed, and
that he was expected to appear on a reschedul ed date prior to the

4 Gven our holding in this case, we need not address whether the
respondent has satisfied the criteria set forthin Matter of Lozada,
19 I &N Dec. 637 (BI A 1988), for clains of ineffective assistance of
counsel
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originally continued date, because that notice was sent only to his
attorney, who never notified the respondent of the reschedul ed date.

Twel ve days after the Inmgration Judge conducted the continued
deportation hearing on Septenber 14, 1995, in absentia, the
respondent’s fornmer attorney filed a “notion to reopen,” contendi ng
in a declaration that she had not received (actual) notice of the
reschedul ed hearing and that there was the “possibility of having
confusion.” Conpare section 242B(c)(3)(A) of the Act (involving
exceptional circunstances that prevented a respondent’s appearance,
requiring filing of such a notion within 180 days), with section
242B(c) (3)(B) (involving failure of proper notice that prevented a
respondent’s appearance, specifying that such a notion may be filed
at any tinme). When the Inmmigration Judge denied that notion 2
nmont hs | ater, the respondent appeal ed, and when a panel of the Board
upheld the denial 5 nonths after that, nore than 180 days had
passed. The respondent, through present counsel, filed a second
nmoti on under section 242B(c)(3), which is the subject of our
deci si on today.

Al t hough the respondent’ s fornmer attorney did not assert previously
that “exceptional circunstances” existed for the respondent’s
failure to appear, she adnmits, in the notion to reopen now before us
filed by present counsel, that she was wunfamliar wth the
requi renents of section 242B and di d not prepare an adequate notion
prior to the expiration of the 180-day period. The respondent’s
fornmer attorney apparently failed to understand that the plain
| anguage of the statute had never been interpreted by the Board to
grant a hearing to an alien who had not personally received notice
of a rescheduled hearing, despite the |anguage of section
242B(c) (3)(B), and she provided no claim or argunment in favor of
such a construction. She apparently was unaware of, or ignored, the
regulations at 8 CF.R 8§ 292.5(a) (1995), which provide that when
a respondent is subject to any requirement of the Act, service on
counsel of record satisfies service on the respondent.

She nmust not have known, or failed to understand, that she was
deenmed to have been given notice under our precedent decision in
Matter of Gijalva, Interim Decision 3246 (BI A 1995), since notice
of the reschedul ed hearing had been sent to her by certified mail
Cf. Matter of Huete, 20 I&N Dec. 250 (BIA 1991). She therefore
failed to address the fact that the responsibility to notify the
respondent was hers al one, whether she received actual notice or
not. Finally, forner counsel apparently did not understand that,
al t hough a cl ai mof inadequate notice was not time-barred, a claim
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of exceptional circunstances had to be nade within 180 days, and
prudence dictated that such a notion be fil ed.

A deportation or renoval hearing often involves an individual's
potential separation fromfamly, hone, enploynent, and comunity,
and, in sonme cases, his or her very freedom and liberty. The
respondent did not receive notice of his reschedul ed, continued
deportation hearing and then did not seek to rescind the resulting
i n absenti a deportation order on “exceptional circunstances” grounds
within the 180-day time period provided by statute due to
ci rcunst ances entirely beyond his control. He should not be denied
his day in court unless absolutely mandated or voluntarily waived.

The Board has long frowned upon the ready dismssal of a
respondent's clainms based on technicalities. See Matter of
Martinez-Solis, 14 I1&N Dec. 93, 95 (BIA 1972) (holding that a
cont ested deportation hearing is a “quest for truth,” not a sporting
event); Matter of KHGC, 5 |&N Dec. 312, 314 (BIA 1953). The
propriety of an in absentia deportation order in response to the
respondent's failure to appear nmust be based on the totality of the
factual circunstances, in the context of all of the statutory
provi sions pertaining to i ssuance of in absentia deportation orders
and rel ated constitutional due process protections.! See Matter of
J-P-, Interim Decision 3348 (BI A 1998).

Conparing sections 242B(c) (1) and 242B(c)(3)(A) and (B) of the Act,
I find that the |anguage of these subsections of the statute
provides three related, but independent bases that support
sustaining the respondent’s appeal and granting his notion to
reopen. First, the respondent did not “receive notice in accordance
with section (a)(2)” as required by the statute. Section
242B(c) (3)(B) of the Act. Second, the respondent’s forner attorney

! Deportation proceedings involve the potential deprivation of a
significant liberty interest and nust be conducted according to the
principles of fundanental fairness and substantial justice. See
Landon v. Plasencia, 459 U S. 21, 34-35 (1982); Goldberg v. Kelly,
397 U.S. 254 (1970); Bridges v. Wxon, 326 U S. 135, 154 (1945)
(stating that deportation “visits a great hardship on the
individual. . . . Meticulous care nust be exercised l|lest the
procedure by which he is deprived of that liberty not neet the
essential standards of fairness.”); see also I NS v. Cardoza-Fonseca,
480 U. S. 421, 449 (1987); Harisiades v. Shaughnessy, 342 U.S. 580
(1952); Ng Fung Ho v. White, 259 U. S. 276, 284 (1922).
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failed to provide himwith proper notice as contenplated by the
statute, regulations, admnistrative precedent, and generally
accepted principles of effective representation in the context of an
attorney-client relationship. Third, the attorney’'s obvious
unfam liarity or disregard of the provisions of section 242B
pertaining to notice and “exceptional circunstances,” and her
failure to conply with the Board’ s requirenments for establishing
(her own) ineffective assistance of counsel and the statute's
requi renents for rescinding an in absentia deportation order under
section 242B(c)(3)(A) by filing a tinmely notion to reopen on those
grounds, is ineffective assistance of counsel that constitutes
“exceptional circunstances.”

Nevert hel ess, the majority declines to consider the notion before
us as a “notice” notion as well as an “exceptional circunstances”
nmot i on under section 242B(c)(3) of the Act, despite the fact that it
is prenmised both on the former attorney’s ineffective counsel for
failing to informthe respondent of his reschedul ed hearing date,
and on later failing to file a motion within 180 days to rescind the
resulting deportation order. Furthernore, although it is clear that
the attorney’'s failure to conply with the statutory deadline
compounds her ineffective assistance (in not notifying the
respondent of the reschedul ed hearing date for which a certified
mai |l recei pt was signed by her office staff), the majority construes
such circunstances as absolutely inpeding the respondent’s ability
to invoke the statute’s “exceptional circunstances” ground as a
basis for rescinding the in absentia order

The majority’s interpretation of the statute is contrary to
principles of equity and is not a reasonable interpretation of the
provision, as it forecloses any renedy for a respondent who
exercised his right to counsel, but was the victimof ineffective
assi stance that both violated his basic right of notice and ignored
the statute’s jurisdictional requirenents. This result is contrary
to the statutory |anguage and the guarantee of fairness and due
process of lawin deportation proceedi ngs. Consequently, | dissent.

| . FUNDAMENTAL FAI RNESS AND CONTRCLLI NG Cl RCUI T LAW

Qur role in conducting rather than foreclosing hearings is
enphasi zed by the United States Court of Appeals for the Ninth
Circuit, inwhich this case arises, and is viewed as furthering the
interests of due process. See Baires v. INS, 856 F.2d 89, 91 (9th
Cir. 1988). Furthernmore, other circuit courts of appeals that have
addressed access to a deportation hearing under section 242B of the

9
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Act have indicated a concern with the Board s unnecessarily narrow,
literal reading of the statutory in absentia provisions. See, e.g.,
Ronero-Mrales v. INS, 25 F.3d 125, 131 (2d Cr. 1994) (finding the
I mmigration Judge's “failure to exam ne the particulars of the case
before hinmi in the context of “either issuing the in absentia ruling
or denying the notion to reopen,” which the Board affirned,
“di squieting”).

It is well established that “[a]l]n alien is entitled to due process
under the Fifth Arendnent in his deportation hearing.” Ri os-Berrios
V. INS 776 F.2d 859, 861 (9th G r. 1985) (citing United States v.

Barraza-Leon, 575 F.2d 218, 220 (9th Gr. 1978)).2 In Sharma v.
INS, 89 F.3d 545, 548 (9th Gr. 1996), the Ninth Grcuit reaffirned

that “[d]ue process, in deportation proceedings, ‘includes the right
toafull and fair hearing.” Getachewyv. INS, 25 F.3d 841, 845 (9th
Cr. 1994). Petitioners cannot conplain of an order entered in

absentia, however, if they ‘voluntarily choose[] not to attend a
deportation hearing which may affect [then] adversely.’” United
States v. Dekernenjian, 508 F.2d 812, 814 (9th Cr.1974).”
(Enphasi s added.)

The right to be present at one's deportation hearing arises from
the statutory |anguage and from due process considerations that

2 Let there be no mstake that, although we may not rule on he
constitutionality of the statute we admnister, the Board is
aut horized and expected to take due process considerations into
account and to construe the statute to achieve a constitutional
reading of its provisions. See, e.qg., Mtter of G, 20 |I&N Dec.
764, 780 (Bl A 1993) (requiring adm ni strative proceedi ngs to conform
to “basic notions of fundanental fairness”) (citing Hariasides v.
Shaughnessy, 342 U.S. 580 (1952)); WNatter of Hernandez-Puente, 20
| &N Dec. 335, 339 (BI A 1991) (recogni zing our authority to enforce an
alien's procedural rights through determnations affecting
deportability, discretionary relief, or other benefits under the
Act); Matter of Silva, 16 1&N Dec. 26, 30 (BIA 1976) (exercising
authority to adopt a construction of the statute that would ensure
equal treatnent of simlarly situated aliens); see also Yeung V.
INS, 76 F.3d 337 (11th Cr. 1995); cf. Mtter of Cenatice, 16 I&N
Dec. 162 (BIA 1977) (stating that the Board does not rule upon the
constitutionality of the statutes we apply in our adjudications).

10
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i nvol ve issues of personal liberty.® It also is related to the
concern for reliability in deportation proceedings, which often
i nvol ve highly conpl ex facts regardi ng a respondent’s attri butes and
activities and require the respondent’s testinmony to properly
adjudi cate the case. See, e.q., Purba v. INS, 884 F.2d 516, 517-18
(9th Cir. 1989) (holding that the statutory |anguage of section
242(b), combined with significance of credibility determ nations in
deportation matters, supports a bright-line rule requiring physica
presence before the Inmmgration Judge). In addition, although a
respondent has no Si xth Amrendnent right to appoi nt ment of counsel at
gover nnent expense, “due process nmandates that he is entitled to
counsel of his own choice at his own expense under terns of the

Immigration and Nationality Act.” R os-Berrios v. INS, supra, at
861. As the Ninth Circuit has recogni zed, “Section 292 of the Act,
8 US.C § 1362 (1982), makes that privilege explicit.” 1d.; see

al so section 292 of the Act.

It is difficult to imagine what could be nore prejudicial to a
respondent charged with being deportable fromthe United States than
denial of an opportunity to be present at his deportation hearing
where he m ght provide any defenses to the charges against him or
advance any clains he may have for relief from deportation. See
Iris Gonmez, The Consequences of Nonappearance: Interpreting New
Section 242B of the Immgration and Nationality Act, 30 San Di ego
L. Rev. 75, 107-08 (1993); section 242(b) of the Act, 8 U S C §
1252(b) (1994);* see al so Mal donado-Perez v. INS, 865 F.2d 328, 333
(D.C. Cr. 1989) (holding that the Act inplenents constitutional
requi renents of a fair hearing).

8 The right to appear is an essential liberty interest that may
attach in the civil context. See, e.qg., Califano v. Yamasaki, 442
U S. 682 (1979) (extending the right to an oral hearing to socia
security overpaynent recoupnent proceedings); Gagnon v. Scarpelli,
411 U.S. 778 (1973) (inplying the right to be present in probation
revocati on proceedings); Mrrissey v. Brewer, 408 U S. 471 (1972)
(applying the right to be present in a parole revocation hearing);
Specht v. Patterson, 386 U. S. 605 (1967) (upholding the right to be
present in conmitment proceedings).

4 While section 242B of the Act contains specific provisions
all owi ng an I mmi grati on Judge to conduct a deportation proceeding in
absentia, it did not repeal or replace the “reasonabl e” opportunity
to be present found in section 242(b). See Sharma v. INS, supra, at
548.

- 11 -
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Once an alien has been ordered deported in absentia, section
242B(c)(3) permits only tw grounds for rescinding the order:
either that the alien did not receive proper notice, or that certain
defi ned “exceptional circunstances” exist. The essence of a notion
to reopen to rescind an in absentia order is that it is a request
for discretionary action -- as an exception to allowing an in
absentia order to stand -- in order to resolve a case fairly and
justly. See section 242B(c)(3) (stating that an in absentia order
“may be rescinded” only upon a showing that the “alien did not
recei ve notice” or of “exceptional circunstances”) (enphasis added).
Such di scretionary exceptions to the in absentia rule ensure that a
deportation order is not issued in violation of the universally
accepted principle of notice and an opportunity to be heard, and
t hey favor individual consideration, not a bl anket prohibition such
as that contained in the majority opinion

In ny view, the majority errs in concluding that, under the terns
of the statute, we do not have any latitude to find that an
attorney’s failure to notify the respondent to appear, followed by
her failure to file a tinmely mption asserting exceptional
circunstances attributabl e to such conduct, constitutes ineffective
assi stance of counsel ampunting to a prejudicial violation of due
process, which we may remedy by resci ndi ng the deportation order and
reopeni ng the proceedi ngs. Baires v. INS, supra, at 91 (holding
that adm nistrative expediency nust give way to protection of
fundanmental rights); Mtter of WF-, Interim Decision 3288 (BIA
1996) (Rosenberg, concurring and dissenting). 1In R os-Berrios v.
INS, supra, at 863-64, the Ninth Circuit stated, “W are not in
favor of an agency treating the statutes and regul ati ons by which it
is governed as casually as it viewed themhere. We will continue to
take a close look at a claim such as that raised by petitioner,
especially where so fundanental a question as right to counsel of
one's choice is concerned.” These principles are equally applicable
to “so fundanental a question as” a respondent’s right to notice and
to be present at his deportation hearing.

1. STATUTORY GROUNDS FOR GRANTI NG THE RESPONDENT” S MOTI ON

In addition to the constitutional considerations addressed above,
nmy reasons for dissenting in light of the statutory |anguage are
threefold. First, | disagree with the magjority’s limted treatnent
of the nmotion before us as subject to the 180-day deadline under
section 242B(c) (3)(A) of the Act, when it has been denonstrated t hat
t he respondent did not receive notice, under section 242B(c) (3)(B)
whi ch aut horizes granting a notion to reopen based on failure of

- 12 -
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notice “at any tine.” Second, in the alternative, | find that
rescission of the order is warranted based on the noti on before us
today, as it denonstrates clearly that -- due to ineffective
assi stance of counsel -- the respondent did not receive actual

notice as the statute requires. See section 242B(c)(3)(B) of the
Act; see also Matter of NK- & V-S-, Interim Decision 3312 (BIA
1997)(finding that failure to provide proper notice constitutes
i neffective assi stance of counsel).

Third, | disagreewith the mpjority’slimted interpretation of the
effect of ineffective assistance of counsel. See Matter of
Gijalva, Interim Decision 3284 (BIA 1996) (finding that a
respondent who did not receive proper notice fromhis attorney and
who has conplied with the procedural requirenents of Matter of
Lozada, 19 |1&N Dec. 637 (BIA 1988), aff’'d, 857 F.2d 10 (1st Cr.
1988), has established ineffective assistance of counsel based on
“exceptional circunstances,” warranting rescission of anin absentia
order). Qur decisionin Gijalva neither forecloses rescission “at
any time” when failure to appear is based on |ack of receipt of
notice due to ineffective counsel, nor does it prohibit rescission
when ineffective assistance of counsel results in counsel’s failure
to file a tinmely notion under section 242B(c)(3)(A). It is
unreasonable to read the statutory deadline to preclude any and all
renedies to rescission of an order that was entered unfairly,
particularly when acceptable alternatives exist to preserve the
respondent’s access to a hearing.

As | have noted in several published dissents, neither the
statutory |language nor the legislative history supports an
interpretation of the statute that renders section 242B(c) of the
Act as nore a penalty provision than a deliberate neasure to achi eve
pronpt determ nations and cl osure in the cases of deportabl e aliens.
The overridi ng objective of Congress in enacting section 545 of the
| mmigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978, 5061-
67, was to bring aliens to their hearings, and the legislative
hi story does not contain a punitive intent. See generally CGonez,
supra, at part I1.B (1993) (stating that S. 358, a | ater Conference
Conmittee report i ncorporated certain previously excluded
enf orcenent provisions to ensure that aliens were properly notified
and in fact would appear for their hearings).

A. Failure of Proper Notice Based on the Plain Language
of the Statute

The statute authorizes rescission when a respondent denonstrates
that he has not received notice. See section 242B(c)(3)(B) of the

- 13 -
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Act. The verb used in section 242B(a)(2) -- to “give” -- and the
verb used in section 242B(c)(3)(B) of the Act -- to “receive” -- are
di stinct. See also section 242B(a)(1) (using the verb “give”).
Simlarly, the verb used in section 242B(c)(1) -- to “provide” is
different from the verb to “receive,” as wused in section

242B(c) (3) (B).

Section 242B(c) (1) of the Act states in relevant part that an alien
who does not attend a proceeding “after witten notice required
under subsection (a)(2) has been provided to the alien or the
alien's counsel of record” shall be ordered deported in absentia “if
the Service establishes by clear, unequivocal, and convincing
evidence that the witten notice was so provided.” (Enphasi s
added.) By contrast, section 242B(c)(3)(B) states that an in
absenti a order may be rescinded, "at any tine if the alien
denonstrates that the alien did not receive notice in accordance
with subsection (a)(2).” (Enphasis added.) Thus, according to
section 242B(c)(3)(B), notice that was “provided” to the
respondent’s attorney but not to the respondent (that otherw se
m ght satisfy the requirenments of section 242B(a)(2) for purposes of
showi ng that notice was “given”) does not preclude rescission and
reopeni ng when, as here, the respondent did not receive notice. See
section 242B(c)(3)(B) of the Act; cf. sections 242B(a)(2), (c)(1);
see also Matter of Grijalva, InterimDecision 3246 (recogni zi ng t hat
provi sion of notice m ght be chall enged on the basis that notice was
never received).

It may be true that to “give” is better than to “receive,” but no
matter howthat noral question is resolved, it cannot be denied that
to “give” is different from to “receive.” First, the act of
“giving” or “providing” notice refers to the conduct of one party or
entity involved in the event in question, while the state of
“receiving” does not involve active conduct and refers to the
situation of another party to the proceedings. Second, in the
context of these particular subsections of the statute, certified
mail service that is given or provided to the respondent’s counse
-- even if deenmed to be “received” by counsel -- is not the type of
notice that can be said to be “receive[d]” by the alien “in
accordance with subsection (a)(2)” under section 242B(c)(3)(B)
(referring to section 242B(a)(2)). See Miullane v. Central Hanover
Bank & Trust Co., 339 U S. 306, 314, (1950) (holding that “[a]n
el ementary and fundanental requirenent of due process in any
proceeding . . . is notice reasonably calculated, under all the
ci rcunstances, to apprise interested parties of the pendency of the
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action and afford them an opportunity to present their
obj ections").?®

The | anguage of section 242B(c)(1) of the Act that refers to an
al i en being “provided” notice refers to the broad | anguage found in
section 242B(a)(2), which addresses conpliance with due process on
the basis that notice was “given.” In the event that “persona
service [on the alien] is not practicable,” section 242B(a)(2)
allows us to rely on the presunption of regularity of mail delivery
to the respondent, or if the respondent is represented, on notice to
counsel, as constituting service of notice on “the alien.” See
Matter of Grijalva, InterimDecision 3246; cf. Matter of Huete, 20
&N Dec. 250 (BIA 1991) (recognizing that the respondent cannot
comply with his initial statutory obligation unless he receives
actual notice of the Oder to Show Cause, which conmences the
hearing). By contrast, the | anguage of section 242B(c)(3)(B) does
not refer sinply to section 242B(a)(2), but nodifies the | anguage of
t hat subsection to require that “the alien” nust “receive notice” in
accordance with section 242B(a)(2).

Congress’ use of two different ternms in two subsections of the sane
statute must be construed in a manner that gives each independent
effect. See INS v. Cardoza-Fonseca, 480 U. S. 421, (1987). The
meani ng of section 242B(c)(3)(B) is clear; it is neither anbi guous,
nor satisfactorily inplemented by a regul ati on equating service on
an alien's representative with service on the alien. . 8 CF.R
§ 292.5(a) (1997) (stating only that when a person is required to
give or be given notice or to serve or be served with notice
service on an attorney satisfies the requirenment, but not addressing
a statutory requirenent that notice be received). “If the intent of
Congress is clear, that is the end of the matter; for the court, as
wel | as the agency, nust give effect to the unanbi guously expressed
intent of Congress.” Chevron, U. S A, Inc. v. Natural Resources

5 Subsequent interpretations of Millane v. Central Hanover Bank &
Trust Co., supra, that do not require receipt of notice are
i napplicable here, as the statute specifically provides for
resci ssi on where the respondent denonstrates that he did not receive
notice for purposes of a notion to rescind under section
242(b)(c)(3)(B). . United States v. Perez-Valdera, 899 F. Supp

181, 184 (S.D.N. Y. 1995) (noting that recei pt was not required); cf.
also United States v. Estrada-Trochez, 66 F.3d 773, 735 (5th Cr.
1995) (finding that section 242(b) was satisfied by a 1987 notice
sent by first-class mail that was returned because the alien
provi ded no forwardi ng address).
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Def ense Council, Inc., 467 U.S. 837, 842-43 (1984). \Were Congress
intent is clearly enacted i n unanbi guous | anguage, that |anguage is
concl usi ve. Negonsott v. Samuels, 507 U. S. 99, 104 (1993); Giffin
V. Cceanic Contractors, Inc., 458 U S. 564, 570 (1982).

Congress nust be deenmed to be aware of the difference between
giving and receiving. Furthernore, as the parenthetical clause in
the sentence of section 242B(a)(2) that is referred to in section
242B(c) (3)(B) indicates, Congress was well aware of how to draft
this alternate nmethod of service by proxy if it so chose. “To
determ ne the plain neaning and purpose of a portion of a statute,
we nmust exam ne not only the specific provisions at issue, but also
the structure of the law as a whole including its object and
policy.” A nero v. INS, 18 F.3d 757, 760 (9th Gr. 1994); see also
Coit | ndependence Joint Venture v. Federal Sav. & Loan Ins. Corp.
489 U.S. 561 (1989) (stating that “whole statute” interpretation
dictates that statutory sections should be read in harmony to
achi eve a harnoni ous whole); 1n re Bonner Mall Partnership, 2 F. 3d
899 (9th Gr. 1993); Matter of WF-, supra (citing K Mart Corp. v.
Cartier, Inc., 486 U S. 281, 291 (1988)(ruling that a construction
of the statutory | anguage whi ch takes into account the design of the
statute as a whole is preferred)).

In section 242B(c)(3)(B) of the statute, Congress unanbi guously
provided that rescission nmay be appropriate where the respondent
denonstrates that he did not receive notice to appear. Al though
section 242B(c)(1) and the subsections preceding it permt
proceedings to be conducted on the presunption that notice is

received by requiring only that notice be “given,” section
242B(c)(3) -- which preserves the fundanmental guarantee of due
process such as notice in such proceedings -- invokes the nore
stringent standard when a respondent clains he did not actually
“receive” such notice. W must read and give neaning to the

| anguage of these subsections taken together. So read, the statute
i ndi cates expressly that when the presunption that such notice was
given is challenged by evidence that indicates that actual notice
has not been received by the respondent, rescission of a deportation
order entered in the respondent’s absence is necessary.

B. Violation of (Conmpetent) Counsel’s Duty to Provide Notice

As a corollary to the above reading of the statutory |anguage, |
find it appropriate to consider the role of retained counsel in
relation to the statutory scheme concerning notice to the
respondent. This is even nore inportant if ny first point -- that
the statutory |l anguage is plain and reading it to provide expressly

- 16 -
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for actual “receipt” of notice by the respondent is harnonious with
the statute as a whole -- is subject to doubt. Although the statute
addresses the role of counsel to a limted extent, stating that if
personal service on the respondent is not practicable, service by
certified mail may be made on counsel, it is silent regarding
circunstances in which notice to counsel is, in reality, not
equi valent to notice to the respondent. Therefore, the second poi nt
to be addressed is counsel’s ineffective representation as i npedi ng
notice as required by the statute.

Counsel is expected to represent the interests of her client, and
under the provisions of section 242B of the Act, failure to notify
t he respondent when and where to appear after an attorney has been
notified, and failure to advise the respondent of the severe
consequences and few cures associated with a failure to appear, nopst
certainly constitutes ineffective assistance of counsel on the
merits. See Strickland v. Washi ngton, 466 U. S. 668, 687, 690 (1984)
(hol ding that “the proper standard for attorney perfornmance is that
of reasonably effective assistance” and determ ning “whether, in
light of all the circunstances, the identified acts or omni ssions
were outside the wide range of professionally conpetent assistance

keep[ing] in mind that counsel's function, as el aborated in
prevailing professional nornms, is to make the adversarial testing
process work in the particular case”).

We have held that when an attorney fails to provide proper notice
to her client, such ineffective assistance of counsel constitutes
“excepti onal circunstances” wthin the neaning of section
242B(c)(3)(B) of the Act. See, e.qg., Mtter of Gijalva, Interim
Deci sion 3284 (holding that circunstances in which inproper notice
fromcounsel frustrated a respondent’s opportunity to appear before
the I mm gration Judge denonstrated i neffective assi stance of counse
and rendered an order issued in the subsequent proceeding an unfair
one that should not stand).® |In addition, the Board has rul ed that

51n Matter of Lozada, 19 |I&N Dec. 637 (BIA 1988), aff’'d, 857 F.2d
10 (1st Gr. 1988), we required the respondent to denonstrate --
over and above nal f easance or nonfeasance on the nerits -- the terns
of his agreenment with his attorney, that he notified the attorney of
his conplaint, and that he filed a grievance with the state
licensing entity or provided an explanation for not doing so
(“Lozada test”). In the instant case, the former attorney
acknow edged the breach of her agreement to effectively represent

(continued...)
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reopeni ng of deportation proceedings is required when, because of
i neffective assistance of counsel, “the alien was prevented from
reasonably presenting his case.” Matter of Lozada, supra, at 638.7

The record before us reflects on its face that former counsel (who
was well aware that the respondent was a | awful permanent resident
subject to a condition, the renoval of which was the subject of the
deportation hearing) had received notice of the continued hearing,
i nasmuch as the notice was sent by certified mail and was signed for
by soneone purportedly at the | ocation indicated on forner counsel's

pl eadi ngs. Both the statute and the regulations provide that,
col I oqui al | y speaki ng, when a respondent is represented by counsel
notice to counsel is notice to the respondent. See sections

242B(a)(2), (c)(1) of the Act; see also 8 CF.R 88 3.26, 292.5
(1997).

| note that we deemcounsel adequate to accept service and to nmake
bi ndi ng representations on a client's behalf. See 8 CF.R § 292;
see also Matter of Vel asquez, 19 I&N Dec. 377 (BI A 1986) (hol ding
t hat counsel's admission and concession of his «client’s
deportability is binding on a respondent). W ought to, simlarly,
acknow edge that counsel’s failure to notify the respondent, when
she is treated by the regulations and the statute as the
respondent’s proxy, not only constitutes a breach of her duty and
establishes ineffective assistance of counsel, but results in a

5(...continued)

t he respondent by notifying himof his hearing date and her failure
to properly represent himby filing a notion to reopen that either
established that he did not receive actual notice due to ineffective
assi stance of counsel or alleged exceptional circunstances within
the statutory deadline. Unlike dissenting Chairman Paul W Schni dt,
I find these adm ssions not only constitute conpliance with the
first two prongs of the “Lozada test” but satisfy the third prong’s
“expl anation” alternative in lieu of filing a bar conpl aint.

" Ineffective assistance of counsel that has prevented hearing the
merits of a case altogether has been treated differently from
i neffective assistance of counsel that resulted, rather, in poor
presentation of a case or a disastrous strategy. . Magall anes-
Damian v. INS, 783 F.2d 931 (9th Gr. 1986); see also Thorsteinsson
v. INS, 724 F.2d 1365 (9th Cir.), cert. denied, 467 U S. 1205

(1984) (rejecting an ineffective assistance clai mwhen the attorney
had made an informed, strategic decision in litigation).
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failure of notice wunder the explicit |anguage of section
242B(c) (3)(A) of the Act. Strickland v. Washi ngton, supra.

In Matter of Gijalva, Interim Decision 3246, we acknow edged
specifically that “[t]he enactnent of section 242B responds to somne
of the concerns raised in an Cctober 1989 United States GCenera
Accounting Ofice (‘GAO) report on delays in the deportation
process and the substantial nunmber of aliens who fail to appear for

their schedul ed deportation hearings. The . . . report . . .
recommended several solutions to this problem including devel opi ng
procedures to inprove the notification process . . . .” Id. at 6

(citations omitted). Mndful of our inability to guarantee notice
in each and every case, we held that effective notice by the
I mmi gration Court was presuned by proper delivery, but provided that
this presunption could be overcome by an affirmative defense in the
form of docunentary evidence fromthe Postal Service, third party
affidavits, or other simlar evidence denonstrating that there was
i nproper delivery or that nondelivery was not attributable to the
respondent. 1d.

Congress’ enphasis on fair and proper notice as part and parcel of
its objective to see that hearings were convened, conducted, and
conpl eted could not be nore clear.® The amendments to the statute
in 1990 did not merely inpose nore severe sanctions for failure to
appear at deportation hearings and other points in the renoval

8 Although | viewthe difference in wording as a clear indication of
Congress’ intent to insure that a respondent is not deported in
absentia when he did not receive notice of his hearings, | note, in
addition, that the Ninth Crcuit has cautioned that the neaning
given to words in a statute nmust conport with legislative intent.
See United States v. Alvarez-Sanchez, 975 F.2d 1396, 1400 (9th Cr.
1992), rev'd on other grounds, 511 U S. 350 (1994) (stating that
courts should not “make a fetish of construing statutes inalitera

fashion,” but should see their role as “that of perceptive diviner
of congressional intent”) (citing United States v. Mnia, 317 U S
424, 431 (1943) (Frankfurter, J., dissenting) ("The notion that
because the words of a statute are plain, its meaning is al so plain,
is merely pernicious oversinplification.”)); see also United States
v. Ron Pair Enterprises, Inc., 489 U S. 235, 242 (1989) (finding
that the plain meaning of an unanbi guous provision controlling

except in the “‘rare cases [in which] the literal application of a
statute wll produce a result denonstrably at odds wth the
intentions of its drafters’” (quoting Giffin wv. Cceani ¢
Contractors, Inc., 458 U S. 564, 571 (1982))).

- 19 -



I nterimDeci si on #3356

process. These anendnments attached nore stringent and exacting
notice requirements to deportation proceedings than had existed
previously. For exanple, according to the statute, an in absentia
deportation order may be issued only upon clear, unequivocal, and
convi nci ng evi dence, introduced by the Service, that the respondent
had notice of the hearing and failed to attend, as well as that the
respondent is deportable by evidence which is clear, unequivocal

and convincing. See section 242B(c)(1) of the Act. The evidence
bef ore us i ncludes the respondent’s statenent that he never received
notice from his forner attorney or from any other source, and
statenments submitted by forner counsel substantiate this fact.
These circunstances anount to a failure of notice under section
242B(c) (3)(A) of the Act due to ineffective assistance of counsel

C. Ineffective Assistance of Counsel as
“Exceptional G rcunstances”

Under circunstances in which notice was provided to respondent’s
counsel, but she did not inform him of the notice, neither
nonf easance nor malfeasance on her part should be allowed to
prejudice the respondent’s right to a hearing.® According to the
statute and to our regulations, respondent’s former counsel was
charged with the responsibility of notifying hi mof any conti nued or
reschedul ed hearing for which she received notice in his stead.
According to the record, it is undisputed that she did not do so
Consequently, 1 conclude that, on the merits, the respondent has
denonstrated “exceptional circunmstances” for his failure to appear

It is inportant to note the centrality of notice in cases decided
under section 242B, and the continuing enphasis in the statute on a
reasonabl e opportunity to be present. In Fuentes-Argueta v. INS
101 F.3d 867 (2d Cir. 1996), the court recognized that “w thout

® Notwi thstanding our decision in Mtter of Lozada, supra, the
touchstone of fairness in relation to counsel is not whether one has
conplied technically with the three-prong “Lozada test,” but whet her
one has been deprived of due process. See Committee of Centra

Anerican Refugees v. INS, 795 F.2d 1434, 1439 (9th Cr. 1986)
(citing Vides-Vides v. INS, 783 F.2d 1463, 1469-70 (9th Gr. 1986)).
Therefore, the *“Lozada test” is, or should be, no nore than a
gui deline or mechanismto facilitate consideration of valid clains
involving the denial of due process resulting from ineffective
assi stance of counsel. Wen the nechanismfails to facilitate, but
i nst ead swal | ows, the objective, the mechani smnust be deened faulty
and itself ineffective.
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repealing 8 242(b), Congress anended the Act to add § 242B, a nore
stringent provisionrequiring (rather than nmerely permtting) the IJ
to issue in absentia orders of deportation where the I NS establishes
deportability by ‘clear, unequivocal, and convincing evidence.’”
Id. at 871 (citing Ronero-Mrales v. INS, supra, at 128). The court
al so stated: “[Alnong the differences between § 242(b) and § 242B
the latter sets forth a stricter notice requirenent. See United
States v. Perez-Valdera, 899 F. Supp. 181, 185 (S.D.N Y. 1995)
(observing that, because consequences of alien's failure to appear
are nore severe under 8 242B, notice requirenments under that section
were ‘strengthened’).” Fuentes-Arqueta v. INS, supra, at 870.

Nei t her a statute nor a regul ati on can be read as operating to deny
t he respondent notice of his deportation hearing and be upheld as
constitutional. | believe it is inproper to refuse the respondent
his day in court when it is plain on the face of the record that
counsel s reckl ess disregard, negligence, good faith error, or any
ot her explanation for her failure to act is responsible for the
respondent’s failure to appear, and for her failure to file a notion
explicitly claimng exceptional ci rcunstances under section
242B(c) (3)(A) within the statutory deadline

To read the statute as foreclosing a notion to reopen to rescind
an in absentia order when the exceptional circunstances clainmed are
t hat counsel was ineffective in not notifying the respondent of his
hearing, and that she perpetuated her ineffectiveness by failing to
file a timely notion to rescind, unreasonably frustrates the
operation of the statutory provision for an entire subcl ass of cases
in which we would have found exceptional circunstances under our
decision in Matter of Gijalva, InterimDecision 3284. G ven that
Congress has not plainly indicated an intent to forecl ose notions
that rest on “exceptional circunstances” alleged to constitute not
only the reason for a respondent’s failure to appear, but the reason
for his failing to neet the filing deadline contained in section
242B(c)(3)(B), the majority’s interpretation is inconsistent with
the statute’'s purpose of affording rescission of orders of
deportation that were entered in the respondent’s absence, despite
“conpel I i ng reasons beyond the control of the alien.” 1d.; see also
Ronero v. INS, 39 F.3d 977, 981 (9th Gr. 1994) (citing United
States v. Wt kovi ch, 353 U. S 194 (1957) (rejecting an
interpretation of a statute affecting the liberty interests of
aliens that would raise doubts as to the statute's validity, based
on the “*cardinal principle ” favoring adoption of a construction of
the statute “*by which the [constitutional] question may be
avoi ded’” (quoting Crowell v. Benson, 285 U S 22, 62 (1932))).
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Furthernore, it is self-evident that the respondent's |oss of an
opportunity to present his defenses to deportation and his clains
for discretionary relief from deportation before the Inmgration
Judge, as a result of the operation of section 242B(c)(1),
constitutes prejudice. Cf. Matter of Santos, 19 I1&N Dec. 105 (BIA
1984); cf. also Waldron v. INS, 17 F.3d 511, 518 (2d Cr. 1993)
(hol di ng no showi ng of prejudice required where a fundanental right
is at stake), cert. denied, 513 U S. 1014 (1994); Sewak v. INS, 900
F.2d 667, 670 n.7 (3d Gr. 1990) (rejecting harm ess error doctrine
where respondent did not receive notice of hearing); Shahandah-Pey
V. INS, 831 F.2d 1384, 1389 (7th GCr. 1987) (finding prejudice in
vi ol ati on of procedural protection if it “had the potential for
affecting the outcome” of the hearing); Colindres-Aguilar v. INS
819 F.2d 259 (9th Cir. 1987) (finding prejudice not harm ess where
counsel coul d have better nmarshaled facts in asylumcase and sought
vol untary departure); Paul v. INS, 521 F.2d 194, 197 (5th Gr. 1975)
(concluding that since it was the attorney who caused the hearing to
be fundanentally unfair, the result of that hearing cannot be
permtted to stand).

[11. EQU TABLE RELI EF REQUI RED TO ENSURE FAI R TREATMENT

Admittedly, the statute forecl oses rescission when an alien files
a notion based on exceptional circunstances for failure to appear
after the expiration of the 180-day filing period designated by the
statute. But, the statute does not address squarely the situation
before us, in which the failure to file a notion within the 180-day
period itself is attributable to ineffective counsel, which is the
same basis for the claimof “exceptional circunstances” for failure
to appear under section 242B(c)(3)(B) due to the fact that the
respondent did not receive notice of the hearing. Furthernore, both
judicial and administrative authority allows us to avoid inposing a
statutory bar when due process has been viol ated and to cure vari ous
defects in proceedings, if such treatnment woul d equitably resolve a
case. See Batanic v. INS, 12 F.3d 662, 667 (7th Cr. 1993); Matter
of Garcia, InterimbDecision 3268 (Bl A 1996); see also Matter of Lok
18 I &N Dec. 101, 107 (Bl A 1981), aff'd, 681 F.2d 107 (2d Cr. 1982);
Matter of Vrettakos, 14 1&N Dec. 593 (BIA 1973, A G 1974).

In Singh v. Waters, 87 F. 3d 346, 346-347 (9th Gir. 1996), the Ninth
Circuit stated that to ensure the fair treatment of aliens within
our borders,

Congress has created i mm gration judges, who, although they
do not have the security of life tenure, are intended to
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act as judges -- that is, as persons fearlessly and
inpartially applying the laws of the United States to the
agency to which they are assigned; and whose orders are to
be obeyed by such agency as the orders of other judges of
the United States are to be obeyed. See 8 U S C
§ 1252(b).

Thi s nessage applies no less to our resolution of appeals fromthe
decisions of Inmgration Judges. Yet, the majority contends that
the issue presented is sinply whether there exists a statutory
exception to the requirenment that a notion to rescind on the grounds
of exceptional circunstances nust be filed within 180 days of the in
absentia order, and it concludes that no such exception exists.
That construction of the statute, however, begs the question. It
not only avoids the failure of notice ground di scussed above, but
rests on a rigid reading of the |anguage contrary to our own
understanding of the significance of ineffective assistance of
counsel and its relationship to a fair hearing process.

Clearly, Congress contenplated enforcenment of the statutory
| anguage. Nevert hel ess, an order resulting from ineffective
assistance of counsel is no nore acceptable than it would be
otherwi se, nerely because forner counsel failed to assert such
i neffectiveness within the statutory 180-day period provided for a
nmotion to rescind. As stated above, we are charged with giving
effect to Congress’ intentions in a manner that conports wth
constitutional principles. Thus, | believe we nust consider what
perm ssible alternatives exist that can acconmodat e enforcenent of
the statute w thout conprom sing due process.

Even if the majority persists in refusing to construe the
respondent’s notion as one raising failure of notice -- to which no
statutory time limtation is tied -- the mpjority unreasonably
declines to exercise our residual admnistrative authority to
anel i orate the undeni abl e exceptional circunstances that flow from
fornmer counsel’s nmultiple errors. C. Matter of Gijalva, Interim
Deci sion 3284. CQur authority to construe the statute as pernmtting
us to consider an “exceptional circunstances” notion after the
passage of 180 days when the claimis ineffective assistance of
counsel for failingtofile a mtion to rescind before the statutory
peri od passes has not been forecl osed by Congress or by the Attorney

Ceneral and is supported by judicial decisions. In the face of such
a bl atant due process violation, a statutory provision that m ght
otherwi se preclude us from acting need not limt our ability to

restore the respondent to the position he would have held but for
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that violation. See Shajder v. INS, 29 F.3d 1203, 1207-08 (7th G r.
1994).

The extension of equitable relief in the context of statutory and
di scretionary aspects of deportation proceedings has |ong been
accepted as within the province of the Board to fashion. W have
i nvoked such authority historically by designating certain
determ nati ons made on the basis of our authority to achieve an
equitable result as being effective “nunc pro tunc.” See Black’s
Law Dictionary 1069 (6th ed. 1990); Matter of Garcia, supra
(@uendel sberger, joined by Schm dt, dissenting); see also Matter of
L-, 1 I& Dec. 1, 5 (BIA, A G 1940) (finding, in the first case
deci ded by the Board under the del egated authority of the Attorney
Ceneral, that it woul d be capricious to conclude that “the technical
form of the proceedings” determined the result). Furthernore, we
have found nunc pro tunc relief appropriate in cases going back for
nmore than 50 years, even prior to the enactnment of the Imrgration
and Nationality Act of 1952, ch. 477, 66 Stat. 163. Matter of
Garcia, supra (citing Matter of SN, 6 & Dec. 73, 76 (BIA A G
1954) (reporting the Attorney General’s ruling that the 1952 Act
provi ded no reason to abandon or reverse the practice of affording
relief nunc pro tunc)).

W& have exercised our administrative authority periodically to
enter nunc pro tunc determ nations that achieve equitable results
serving the interests of the agency and the individual alike. As I
di scussed in Matter of Yeung, InterimDecision 3297 (Bl A 1996; 1997)
(Rosenberg, dissenting), such action has been invoked as a justice-
based remedy in which “‘conplete justice to an alien dictates such
an extraordinary action’” and “‘the record before us presents nmany
synpathetic and mtigating factors.”” [1d. at 14 (quoting Matter of
T-, 6 I1&N Dec. 410, 412 (BIA 1954) (considering whether an
application filed under the 1917 Act was subject to the ternms of the
1952 Act)). Furthernore, we have taken such action as an
ef fici ency-based renmedy, in which nunc pro tunc relief was warranted
to achieve an appropriate and necessary disposition of the case.
Matter of Vrettakos, supra, at 599 (BIA 1973, A.G 1974); see also
Matter of Ng, 17 1&N Dec. 63 (BIA 1979); Matter of Ducret, 15 I&N
Dec. 620 (Bl A 1976); Matter of Rapacon, 14 |1&N Dec. 375 (R C. 1973);
Matter of Farinas, 12 | &N Dec. 467 (BI A 1967); cf. Matter of G, 20
| &N Dec. 529, 531 (BI A 1992) (rejecting the argunment that an asylum
application should be deemed constructively filed prior to the
anended statute’s effective date, where there was no show ng that
fundanmental rights were abridged or that the applicant would
benefit).
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Nunc pro tunc relief is not restricted to the above cited
situations by statute, agency definition or policy, or generally
accepted principles of jurisprudence. Odinarily, when a situation
occurs in which an all eged procedural error is made -- ranging from
a mstranslation attributable to a court interpreter, to the
i nappropriate exclusion of evidence, to failure to advise of the
right to counsel -- such errors are cured by sinply holding a new
hearing “in conpliance with due process requirenents,” which
restores the wonged applicant to the position in which he found
hinself prior to the procedural error. Batanic v. INS, supra, at
667; see also Rabiu v. INS, 41 F.3d 879, 882-84 (2d Gr. 1994)
(finding ineffective counsel’s failure to file a timely application
for a waiver to violate the respondent’s rights and require
reopeni ng); Shahandeh-Pey v. INS, supra, at 1390 (remanding to all ow
an alien denied the opportunity to present evidence and to “have his
day in court” and present all of his evidence in support of his
application for asylumin lieu of deportation).

Violations of procedural due process generally *“call for the
prophyl actic remedy of vacating the order of deportation and for
witing thereafter on a clean slate.” Castaneda-Delgado v. INS, 525
F.2d 1295, 1302 (7th GCr. 1975); see also Matter of Santos, supra
(requiring that such procedural violations are prejudicial). Wen
hol di ng anot her hearing does not cure the defect in the prior
proceedi ng or nake the prejudi ced applicant “whol e,” however, we are
forced to | ook beyond such routine renedies.

There is no question but that the respondent’s notion claimng

exceptional circunstances -- ineffective assistance of counsel --
was not filed within 180 days because of ineffective assistance of
the sanme counsel. If we insist on limting his nmotion to one

asserting only “exceptional circunstances,” we nust consider nunc
pro tunc relief. Batanic v. INS, supra (holding that where deni al
of the right to counsel deprived the respondent of his right to
apply for asylum counsel’s ability to protect the respondent’s
rights in a reconvened hearing nmust include the ability to apply for
asylum nunc pro tunc). |In particular, “when the procedural defect
has also resulted in the loss of an opportunity for statutory
relief,” the demands of due process require nore than nerely
reconvening the hearing. Id. at 667 (enphasis added). VWen a
violation of due process results in a denial of a fair hearing on
the question of eligibility for discretionary relief, the respondent
shoul d be afforded the opportunity for consideration of his claim
based upon the law as it existed at the time he was deprived of his
rights. Snajder v. INS, supra, at 1208 n.12.
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The process due the respondent -- an opportunity to present his
motion for consideration pursuant to section 242B(c)(3) of the
statute, in light of our ruling in Matter of Gijalva, Interim
Deci sion 3284 -- has not become noot, as the mpjority suggests, due
to expiration of the 180-day statutory period. |Instead, the process
due the respondent requires that the respondent be given the
advant age of the exceptional circunstances grounds avail abl e under
the statute when his counsel filed a notion to reopen based on
notice, and failed to include the equally applicable exceptional
ci rcunst ances grounds, and when, after rejection of that notion, she
failed to file a tinely notion clainmng exceptional circunstances.
To refuse to recogni ze i neffective assistance of counsel when that
i neffective assistance itself is the cause for a tardy filing of a
nmotion to rescind on such grounds, unreasonably limts our hol ding
in Matter of Gijalva, and results in a denial of due process. In
other words, in fairness, since it was his counsel’s error that
caused the 180-day deadline to pass w thout a proper notion having
been filed, the respondent should “be given the advantage of the | aw
that existed when his first hearing was held.” Batanic v. INS
supra, at 668.

' V. CONCLUSI ON

In summary, | find that although sections 242B(a) (1) and (2) of the
Act require only that witten notice be “given” to a respondent (and
that if personal service is not practicable, it may “be given” by
certified mail to the respondent or his counsel), the notice
provision in section 242B(c)(3)(B) specifically requires that such
witten notice is “receive[d]” by the respondent. On the facts
presented, | wuld find that the respondent has established
i neffective representation conprom sing his rights to proper notice
of his deportation hearing, as well as constituting exceptional
ci rcunst ances, anounting to a violation of due process in either
case. Baires v. INS, supra.

Reading the statute to allow rescission “at any tinme” when the
respondent denonstrates that he has not actually received notice of
a rescheduled hearing is consistent with the statute’s plain
| anguage and with our precedent. See 242B(c)(3)(B) (requiring that
notice is “received’); Mtter of Gijalva, Interim Decision 3246
(all owi ng rebuttal of the presunption of effective service when the
statute requires only that notice “shall be given”). Furthernore,
viewing the failure to advise the respondent of the proper hearing
date as ineffective assistance of counsel that constitutes
“exceptional circunstances” under the statute, as we do in Matter of

- 26 -
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Gijalva, Interim Decision 3284, does not preclude conceiving of
i neffective counsel as violating the statutory notice requiremnents.

Contrary to the conclusion drawn by the mgjority, it is not
appropriate to ignore or limt the plain terns of section
242B(c) (3)(B).

I f the respondent was not provided with and did not receive actual
notice of his reschedul ed hearing, it is an abuse of our discretion
to refuse to rescind the Inmgration Judge’'s order of deportation
and reopen the respondent’s hearing. A fair evaluation of the
"totality of the circunstances,” as contenplated by Congress when
section 242B was enact ed, conpel s the concl usion that the respondent
is entitled to a hearing at which he can present his defenses to
deportation and any clains for discretionary relief or other
benefits that he may wi sh to advance. See Matter of Rivera, Interim
Decision 3296 (BIA 1996) (Schm dt, di ssenting, joined by
Quendel sberger, Rosenberg, and Villageliu). Therefore, | would
construe the instant notion under both subsections of section
242B(c)(3) and grant it as a notion to rescind based on “notice,”
whi ch can be considered “at any tine.” In the alternative, | would
adj udi cate the respondent’s present notion nunc pro tunc and find
that the ineffective assistance of forner counsel in failing to
timely file a motion under section 242B(c)(3)(A) constitutes
“exceptional circunstances” and allows rescission outside the

180-day cutoff date for equitable reasons. | would do so primarily
because such reconsideration is within our authority and justice so
requires. | also would take such action because to fail to do so

perpetuates a violation of the statute that | believe constitutes an
error of constitutional proportions.

CONCURRI NG AND DI SSENTI NG OPI NI ON: John W CGuendel sber ger,
Board Menber

I concur in part and dissent in part.

I concur with the majority’ s analysis regarding the respondent’s
inability to rescind the in absentia order of deportation under
section 242B(c)(3)(A) of the Imrmigration and Nationality Act, 8
U S.C. 8 1252b(c)(3)(A) (1994), given the expiration of the 180-day
time limtation for such notions. However, | would exam ne the
respondent’s eligibility to rescind under section 242B(c)(3)(B), for
cases involving |lack of notice. Al though the applicability of this
al ternate avenue for rescission is not explicitly raised on appeal,
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the issue should be addressed, in light of the respondent’s
assertion that he never received notice of his hearing.

Section 242B(a)(2)(A) of the Act, which governs the nethod of
providing notice in deportation proceedings, states in relevant
part:

Witten notice shall be given in person to the
alien (or, if personal service is not practicable
witten notice shall be given by certified mail to
the alien or to the alien's counsel of record, if

any)

Section 242B(c)(1) of the Act sets forth the circunstances under
which a hearing may be held in absentia:

Consequences of failure to appear.--

(1) I'n general.--Any alien who, after witten notice
requi red under subsection (a)(2) has been provided to
the alien or the alien’s counsel of record, does not
attend a proceedi ng under section 242, shall be ordered
deported under section 242(b)(1) in absentia if the
Service establishes by clear, unequi vocal , and
convincing evidence that the witten notice was so
provided and that the alien is deportable.

In the instant case, the respondent’s attorney was given witten
noti ce of the respondent’s hearing by certified mail, in accordance
wi th subsection (a)(2). Thus, the Imrgration Judge properly held
a hearing in absentia under subsection (c)(1), as notice was
provided to “the alien’s counsel of record.” However, the fact that
notice is provided i n accordance with section 242B(a)(2) of the Act
does not concl usively resol ve the i ssue of sufficiency of notice for
t he purposes of reopening to rescind under section 242B(c)(3)(B)
That subsection provides, in pertinent part:

Resci ssion of order.--Such an order may be resci nded
only--

(B) upon a notion to reopen filed at any tinme if
the alien denonstrates that the alien did not receive
notice in accordance with subsection (a)(2)

- 28 -
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Not ably, while subsection (c)(1) permits a hearing to be held in
absentia where an alien fails to attend a proceeding “after witten
notice required under subsection (a)(2) has been provided to the
alien or alien’s counsel”(enmphasis added), section 242B(c)(3)(B)
permts an alien to rescind such an order where the alien can
denonstrate that “the alien did not receive notice in accordance
wi th subsection (a)(2)” (enphasis added). The difference in the
statutory |anguage between these two sections is significant.
Congress could have used the sane wording in both sections, but
i nstead focused only upon receipt by the alien for purposes of
resci ssion. This variance in the statutory |anguage denonstrates
that Congress intended for the alien, as opposed to the alien's
counsel as agent, to have notice of his or her hearing for purposes
of rescinding under section 242B(c)(3)(B). See, e.g., INS v.
Cardoza- Fonseca, 480 U.S. 421, 432 (1987) (applying the principle of
statutory construction that where Congress includes particular
| anguage in one section of a statute but omts it in another section

of the same Act, it is generally presuned that Congress acts
intentionally and purposefully in the disparate inclusion or
excl usi on). Therefore, even where the respondent’s attorney is

served with notice in accordance with subsection (a)(2), which is
sufficient notice under subsection (c)(1) for purposes of conducting
a hearing in absentia, the alien should still be permtted to
resci nd t he order under subsection (c)(3)(B) upon denbnstrating that
“the alien did not receive notice.”

Qur decision in Matter of Gijalva, Interim Decision 3246 (BIA
1995), involved a simlar issue of lack of notice under section
242B(c) (3)(B) of the Act. In that case, the alien was served notice
in accordance with section 242B(a)(2), by certified mail to the
alien's last known address. The certified mail return receipt was
returned as uncl ai med, follow ng notices of certified mail provided
to the alien by the United States Postal Service. The Board held
t hat where service of a notice of hearing in deportation proceedi ngs
is sent by certified mail through the United States Postal Service,
and there is proof of attenpted delivery and notification of
certified mail, a strong presunption of effective service arises
whi ch may be overconme by the affirmative defense of nondelivery or
i nproper delivery by the Postal Service. The alien asserted that he
never received the notice of hearing or the notices of certified
mail fromthe Postal Service, and we remanded the case to allow the
alien an opportunity to denonstrate nondelivery or inproper delivery
of the notice, through no fault of the alien. 1d. at 17.

Al though Matter of Giijalva, supra, involved service of witten
notice directly upon the alien, a simlar opportunity to denonstrate
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nondel i very should be available in the situation presented in the
instant case, in which witten notice is nailed to the alien's
attorney. Specifically, the alien should be allowed to denonstrate
that his or her counsel failed to convey the notice of hearing to
the alien.

Furthernore, this approach is not inconsistent with the regul ati on
regarding representative capacity. That regul ation, found at
8 CFR 8§ 292.5(a) (1997), provides in pertinent part that
“[w] henever a person is required . . . to give or be given notice

such notice . . . shall be given by or to . . . the attorney
or representative of record, or the person hinself i f
unrepresented.” This provision nerely indicates to whomservice is
to be nmade and does not address whether such service is sufficient
notice to the alien to preclude rescission under section
242B(c) (3)(B) of the Act.

Thus, while the Immgration Judge properly held an in absentia
hearing, in light of the evidence that notice in accordance wth
subsection (a)(2) had been provided to the respondent’s counsel, the
respondent shoul d not be precluded under subsection (c)(3)(B) from
reopeni ng and rescinding if he can establish |l ack of actual notice
by showing that his attorney did not, in fact, communicate the
notice of hearing to him and that he therefore did not “receive
notice” of his hearing. See Matter of Lozada, 19 I &N Dec. 637 (Bl A
1988), aff’'d, 857 F.2d 10 (1st Cir. 1988) (prescribing standards for
est abl i shing i neffective assi stance of counsel). Section 242B(c)(3)
does not specify a 180-day limt upon such a notion if the alien
denonstrates that he did not receive notice of the hearing.

DI SSENTI NG OPINION: Paul W Schm dt, Chairnman

| respectfully dissent.

The uncont est ed evi dence establishes that the respondent’s former
attorney failed to discharge her duty to notify the respondent of
his deportation hearing date and failed herself to appear at the
deportation hearing. That conduct resulted in the entry of an in
absentia order of deportation against the respondent. For mer
counsel also admts that, through her unfamliarity with the proper
procedures, she was responsible for failing to file a legally
sufficient notion to reopen seeking to rescind the in absentia order
within the 180-day statutory tinme frame. A properly perfected
nmoti on should have resulted in reopening and rescission of the in
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absentia order under our decision in Matter of Gijalva, Interim
Deci sion 3284 (BIA 1996) (holding that ineffective assistance of
counsel is an “exceptional circunstance” justifying reopening and
resci ssion of an in absentia order).

| disagree with present counsel’s attenpt to argue that referra
of this matter to the State Bar of California under our decision in
Matter of Lozada, 19 |&N Dec. 637 (BIA 1988), aff’'d, 857 F.2d 10
(1st Cir. 1988), is inappropriate because former counsel’s conduct
woul d not be a ground for discipline under those rules. First, the
record contains anple uncontested evidence of fornmer counsel’s
multiple acts of mshandling this case that tends to belie such a
claim Wiet her or not such conduct violates the Rules of
Pr of essi onal Conduct is a question that must be determ ned by the
State Bar of California, not the respondent’s present counsel

Nevertheless, in this particular case, insistence on satisfaction
of the Lozada requirenment that the matter be referred to the State
Bar as a prerequisite to our recognizing the ineffective assistance
claim el evates form over substance. Even nore than in Mtter of
Rivera, Interim Decision 3296 (BIA 1996), a case in which |
di ssented, the record in the present case clearly establishes
i neffective assistance of counsel. W can resolve the “defect” in
Lozada conpliance by either (1) serving a copy of our decision in
this case on the State Bar of California, or (2) referring the
matter to the Ofice of General Counsel of the Executive Ofice for
I mmigration Review for investigation of whether further referral to
the State Bar or a referral under 8 CF.R 8§ 292.3 (1997)
(disciplinary regulations relating to immgration proceedings) is
appropriate.! Failure to refer this particular matter to the State

! 1 note that as a result of recently proposed changes in the rul es
relating to attorney discipline in proceedings before the Executive
Ofice for Inmgration Review (“EQOR'), it is possible that in the
future there will be nore effective means of dealing with the
problem of ineffective assistance of counsel in the inmmgration
context. See 63 Fed. Reg. 2901, 2906 (to be codified at 8 CF. R
§ 3.52(k) (proposed Jan. 20, 1998)). Under the proposed regul ations,
di sciplinary investigations would be conducted by the EO R Genera
Counsel either in conjunction with, or independent of, action by a
State bar and wthout involverent by the Immgration and
Nat ural i zation Service. Cdains that are found to have nerit upon
i nvestigation would be prosecuted before a Disciplinary Comrittee
appoi nted by the Deputy Attorney Ceneral. This should solve, at

(continued...)
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Bar is not an appropriate basis for us to decline to recognize the
respondent’s claimof ineffective assistance of counsel

Because the respondent was deprived of his right to a deportation
hearing through the ineffective assistance of counsel, | would
reopen this matter sua sponte under 8 CF.R §8 3.2(a) (1997) and
rescind the in absentia order of deportation, notw thstanding the
expiration of the 180-day period set forth in section 242B of the
Immigration and Nationality Act, 8 US. C § 1252b (1994), for
reopeni ng on the basis of exceptional circunstances. | agree with
present counsel that, in the circunmstances of this case, invoking
the 180-day limt to absolutely bar a claim based on ineffective
assi stance of counsel raises serious constitutional due process
i ssues. See Matter of J-J-, Interim Decision 3323 (BIA 1997)
(stating that the Board may reopen on its own notion in exceptiona
circunstances); cf. Ronero-Mrales v. INS 25 F.3d 125 (2d Grr.
1994) (cautioning against an overly nmechanical application of
section 242B)

Finally, | doubt that under the circunstances of this case the
respondent can be found to have received legally sufficient notice
of his deportation hearing tine and place. That is a separate

ground for reopeni ng under section 242B(c)(3)(B) of the Act that is
not subject to any tinme limtation

For the foregoing reasons, | respectfully dissent fromthe denia
of the respondent’s notion

DI SSENTI NG OPINION:  @ustavo D. Villageliu, Board Menber

| respectfully join the dissents of Chairman Paul W Schm dt and
Board Menbers Lory D. Rosenberg and John W QGuendel sherger. | agree

1(...continued)

least to a large extent, the problem of collusive clains of
i neffective assi stance by counsel that concerned the Board in Mtter
of Rivera, supra. Wile | do not suggest that isol ated instances of
negl i gence or error on the part of counsel should be a basis for
di scipline, attorneys who repeatedly fail to ©properly and
conpetently represent the interests of their clients, or who file
fal se adm ssi ons of negligence or inconpetence to secure strategic
benefits for their clients, should not be practicing before EOR
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with their conclusion that section 242B(c)(3)(B) of the Inmm gration
and Nationality Act, 8 US C 8§ 1252b(c)(3)(B) (1994), allows
resci ssion of an in absentia deportation order at any tine if the
al i en denonstrates that he did not receive notice of his deportation
hearing due to ineffective assistance of counsel



